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should never have come up for construction as to this point before. 
The question for decision was whether 30 days notice tc quit was suf- 
ficient. 



Probate — Conditional Will — Expressed Reason for Making Will — 
Construction of Document — Parol Evidence. — The testator, while em- 
ployed in India, executed a testamentary paper headed "My Will" 
which, after giving directions as to property, "if anything should hap- 
pen to me while in India," concluded with a universal bequest to his 
wife of all property belonging to him at the time of his death. No ex- 
ecutor was appointed by the paper. The testator left India two years 
after executing the paper, and died in England thirty-six years after 
executing the paper. 

On two occasions, the latter of them being shortly previous to his 
death, the testator made declarations of adherence. 

H. Durley Grazebrook, for the widow, who claimed probate with the 
will annexed, relied on In the goods of Mayd (1880), 50 Law J. Rep. 
P. 7; L. R. 6 P. Div. 17, and In the goods of Stuart (1888), 21 L. R. 
Ir. 105. 

J. H. Mu:phy, for next-of-kin, contended that the will was con- 
ditional on death occurring in India, and therefore inoperative in the 
event which had happened. He cited Parsons v. Lanoe (1718), 1 
Ves. sen. 189; Roberts v. Roberts (1862), 31 Law J. Rep. P. 46; 2 
Sw. & Tr. 337, and other cases, and as to admissibility of the dec- 
larations In the goods of Bryan (1907), 76 Law J. Rep. P. 30; L. R. 
(1907) P. 125. Cur. adv. vult. 

Jan. 31. — The President (Sir J. Bigham), after stating the facts, 
referred to a case which neither party had cited — In the goods of 
Spratt (1896), 66 Law J. Rep. P. 25; L R. 97 P. 28— where all the 
authorities were carefully reviewed by Lord St. Helier. The rule 
might be exemplified thus: If a man wrote 'Should I die to-morrow 

my will is ' his death must so occur to make it operative, 

whereas if he wrote 'Lest I die to-morrow' it would be operative 
whether he died on the morrow or not. This will, he thought, was 
divisible into two portions, and he regarded the concluding bequest 
as independent of the condition. If there were any doubt, he thought 
that on the authority of In re goods of Bryan (1907), 76 Law J. Rep. 
P. 30; L- R. (1907) P. 125, he was entitled to admit the declarations 
of adherence, which satisfied him that the testator intended a dis- 
position whether he died in India or not. There would be a grant 
of administration with the will annexed. 

Costs out of the estate. 



Liability of Municipal Corporation for Injury to Prisoner. — Plain- 
tiff, in Morgan v. City of Shelbyville, 121 Southwestern Reporter, 
617, after imbibing too freely of Kentucky Mountain Dew, or some 
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other favorite brand of intoxicant, was arrested by a member of the 
police force of Shelbyville for being drunk and disorderly, and placed 
in the guardhouse, where he was detained over night. Before morn- 
ing dawned he was set upon and severely beaten by a fellow prisoner. 
To recover for such injuries he sued the city, alleging that his in- 
jury was the direct result of its negligence in failing to provide a suit- 
able keeper or guard at the house where he was imprisoned. It was 
insisted that all the fines which were imposed in the city court for 
violation of the city ordinances were paid into the city treasury 
rather than to the state, and that, therefore, the city was engaged in 
maintaining its guardhouse as a private enterprise rather than in the 
discharge of a public duty as an arm of the state. With this conten- 
tion the Kentucky Court of Appeals could not agree, as it was well 
settled that the maintenance of a municipal court and a prison is in 
pursuance of the city's governmental functions, and a municipal cor- 
poration is not liable either for the nonfeasance or malfeasance of 
its public officers in the discharge of their governmental functions.* 



Mosquitoes. — Our summer visitor, the mosquito, takes on an added 
importance from a recent decision of the Court of Appeals of Geor- 
gia. One Sims, apparently a law-abiding citizen, dwelt in sweet re- 
pose a short distance from the Towaliga river, in Georgia, when a 
corporation, formed for the development of an electric power, built 
a dam across the stream in such a manner as to cause the water to 
come near Sims' dwelling, and submerge the land and vegetation, 
causing a pond which was alleged to have "incubated, produced, and 
raised a great many mosquitoes, from which plaintiff and his fam- 
ily suffered great annoyance, and did transmit malaria to plaintiff 
and his family which they otherwise would not have had." It was 
contended on behalf of defendant that the mosquitoes bred on its 
premises were well behaved and orderly, and not at all of the dan- 
gerous character alleged, and that even if they were such, and had 
caused the disease as complained of, they were ferae naturae, and there 
was no allegation or proof of knowledge on the part of defendant 
of their dangerous proclivities. The Georgia Court of Appeals, re- 
ferring to the evidence in the case, says: "Indeed there was enough 
expert testimony as to miasma, malaria, mosquitoes, bacteria, ba- 
cilli, microbes, germs, and other things in Greek, Latin, Italian, and 
sesquipedalian terminology to hopelessly confuse any jury;" and re- 
fuses to go into any specific classification of mosquitoes, but holds 

*And it has been held in West Virginia that a municipal corporation 
is not liable for the death of prisoner caused by the negligent burn- 
ing of its jail, Brown v. Guyandotte, 34 W. Va. 299, 12 S. E. 707, 
nor for injuries to a person occasioned by the unsanitary condition 
of its prison while he is confined therein. Shaw v. Charleston, 57 W. 
Va. 433, 50 L. Ed. 527. 



